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and therefore it does not apply to a personal contract to refrain from certain 
acts for a specified time. Doyle v. Dixon, 97 Mass. 208. And two dissenting 
judges hold that the rule is the same in New York. McKinney v. McCloskey, 
78 N. Y. S94- 

Both the weight of authority in this country and in England supports 
the majority decision. 8 Am. & Eng. Enc. Law (1st Ed.) p. 688; Davey v. 
Shannon, 4 Exch. Div. 81.; Perkins v. Clay, 54 N. H. 518; Browne, Stat. 
Frauds, Section 282 b. 

Conversion — Breach of Contract — Reorganization of Railroad. — In- 
dustrial and General Trust, Limited, v. Tod et al., 63 N. E. 285 (N. Y.). — 
The bondholders of an insolvent railway company, pending foreclosure, con- 
ferred on a reorganization committee title to the bonds, for the purpose of 
reorganizing the affairs of the railroad; gave them power for that purpose, 
and required the committee to adopt a plan of reorganization giving notice 
thereof. Held, that an action of conversion will not lie against members of 
committee for using bonds to pay price of the railway company on a sale 
on foreclosure, without first making plan of reorganization and giving notice 
thereof, such a failure being a breach of contract. 

This decision is directly opposed to the findings in Cox v. Stokes, 156 
N. Y. 491; United Water Works Co. v. Omaha Water Co., 164 N. Y. 41; 
Laverty v. Snethen, 68 N. Y. 522. It applies the principle set down in 
Walter v. Bennett, 16 N. Y. 250. The decision draws a sharp line between 
conversion and breach of contract. 

Corporations — Building Associations — Paid-up Stock — Preferred Cred- 
itors.— Cashen v. Building and Loan Association et al., 41 S. E. 51 (Ga.). 
— Plaintiff had purchased some full paid "stock" of the defendant association 
with the agreement that he was to receive regular rate of interest and was 
not to share in the profits or losses of the association. Held, on the failure 
of the association, that the above agreement established a relation of debtor and 
creditor between the parties, and that plaintiff's claim was entitled to preced- 
ence over that of other stockholders. 

Very few cases involving this point have ever been decided. In some 
States the issuance of such non-participating stock is prohibited. State v. 
Oberlin Asso., 35 O.'St. 258; Stiles' Appeal, 95 Pa. St. 122. In the following 
cases it has been held that the holders of such stock are on no different foot- 
ing as creditors from the holders of the ordinary stock. Leahy v. Asso., 76 
N. W. 625 (Minn.); Hohenshell v. Asso., 41 S. W. 948 (Mo.). The court 
relied upon the authority of Cook v. Asso., 104 Ga. 814. 

Corporations — Consolidation — Debts of Merged Companies — Payment. 
— Shadford v. Detroit Y. & A. A. Ry. Co., 89 N. W. 960 (Mich.).— Plaintiff 
had secured a judgment against one of the merged companies of the defend- 
ant corporation subsequent to the consolidation. Held, that the consolidated 
corporation was liable for the debt, although the merged company was insol- 
vent at time of merger. 

This case is an important one, and it declares that the law will not per- 
mit the creditors of two corporations to be deprived of the assets of such 
corporations in payment of their debts and turn them over to suits in equity 
against the stockholders when the union with another corporation is effected 
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without the passing of a valuable consideration between the corporations them- 
selves. See Chicago S. F. R. Co. v. Ashling, 56 111. App. 327; State v. B. <y 
L. R. Co., 7J Md. 489. Nor can a corporation set up in defence the illegality 
of its own organization. Such illegality can only be attacked in a direct pro- 
ceeding. Meth. Ep. Church v. Pickett, 19 N. Y. 485 ; Swartout v. Mich. Air 
Line R. Co., 24 Mich. 388. Contra, Carey v. Cincinnati R. R. Co., 5 Clarke 
306. 

Deceit — Sale of Shares — Measure of Damages. — Drake et al. v. Hol- 
brook, 66 S. W. 512 (Ky.).— Plaintiff was induced through deceit of defend- 
ant to buy certain shares of stock, the value of which was much less than 
represented. Held, the measure of damages was the difference between the 
actual and represented value of the stock. Dtt Relle, Burnam and O'Rear, 
J. J., dissenting. 

The majority held that the party using deceit must make good his repre- 
sentations. If plaintiff was induced to believe he was getting a bargain he is 
entitled to same — the profit actually represented. Am. & Eng. Enc. Law (2d 
Ed.) 184. Bank v. Gaitskill, 37 S. W. 160; Trimble v. Ward, 97 Ky. 748. 

The minority follow the opinion of Chief Justice Fuller in Smith v. 
Bolles, 132 U. S. 125. The measure of damages is what the plaintiff "lost by 
being deceived into the purchase," and must "not include the expected fruits 
of an unrealized speculation." The plaintiff should recover only what will 
repair his injury. Baker v. Drake, 53 N. Y. 211 ; Walker v. Smith, Fed. Cas. 
No. 17,086. 

Elevated Railroads — Damage to Abutting Property — Construction of 
Illinois Constitution.— Aldrich v. Metropolitan W. E. El. Ry. Co. (III.), 
63 N. E. 155. — Defendant's road , which is constructed on its own land 
except where it crosses streets under license from the city, passes within' 
thirty-one feet of plaintiff's expensive apartment house, obstructing the view 
and passage to the premises, and the noise destroying peace and quiet. Held, 
not to be a taking of or damage to such private property for public use, 
within the meaning of Const. Art. 2, Sec. 13, which prohibits such tak- 
ing without just compensation. 

The constitutional provision of 1870 was not intended to give a remedy 
for all incidental losses nor for the depreciation of property caused by the 
construction of railroads in the vicinity, but was intended only to restore a 
remedy which existed at common law but which had been denied by legisla- 
tion and the Constitution of 1848. In order to recover under this provision, 
there must have been some physical disturbance, with a right connected 
with property. Rigney v. City of Chicago, 102 111. 64. Had the railroad 
passed directly in front of plaintiff's lot impairing his means of ingress a 
different rule would have been applied. Railroad Co. v. Leah, 152 111. 249, 
or if the elevated road had been a steam road, and cinders, ashes and smoke 
had been thrown and blown into the plaintiff's premises. Railroad Co. v. 
Darke, 148 111. 226. 

Evidence — Dying Declarations — Supplementing Writing by Parol. — 
Herd v. State, 67 S. W. 495 (Tex.).— Held, that dying declarations reduced 
to writing and signed may be supplemented by other declarations made at the 
same time, and not reduced to writing. Henderson, J., dissenting. 



